
TO The Attorney General
The Deputy Attorney General

FROM: Robert S. Litt
Principal. Associate Deputy Attorney General

RE: Gore and Ickes

DATE: ~.Tovember22, 1998

After reviewing the various recommendationson Gore and
Ickes, I firmly believe that the Attorney General should not seek
the appointment of an independent counsel with. respect to Harold
Ickes, and conclude with somewhat less certainty that she should
do so with respect to Vice President Gore. My reasons are set
forth below.

I. The Applicable Standard

In each of these cases there is some evidence tending to show
that the target of the investigation lied. In each of these cases
there is considerably more evidence tending to show that the
target of the investigation did not lie. A critical analytical
question, and one on which the various recommendations are
entirely contradictory, is the extent to which the Attorney
General, in determiningwhether or not to seek an independent
counsel, is permitted to weigh conflicting evidence and draw
conclusions of fact.

The statute contains two relevant provisions. At the end of
a preliminary investigation, the Attorney Generalmust seek an
independent counsel if she deterntines that there are “reasonable
grounds to believe that further investigation is warranted.” 28
U.S.C. S 592(c)(1)(A). By itself, this languagedoes not give
much guidance as to whether the Attorney General can weigh factual
evidence. However, 28 U.S.C. § 592(a)(2)(B)(ii) expressly permits
the Attorney General to find that there are no reasonablegrounds
to believe that further investigation is warranted if “there is
clear and convincing evidence” that the target lacked “the state
of mind required for the violation of the criminal law involved.”

Thus, the Attorney General can draw factual conclusions about
a target’s state of mind, albeit subject to a fairly high
standard. This accords with prior practice. For example, in the
Freeh matter there was evidencefrom which one could have inferred
that Director Freeh knew his statementwas false (a briefing book
presentedto him containedthe tz,ae information), yet the Attorney
General found this outweighed—- to the point of “clear and
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convincing evidence” by other evidence showing that he did not
know2

But does the Attorney General have the power to weigh
conflicting evidence on issues other than intent, and if she does,
what standard does she use? The FBI Meznorandum~, and the Public
Integrity Section’s memorandumwith respect to Ickes, both suggest
that she has no such power, but that an independentcounsel must
be sought so long as there is “evidence sufficient to support a
finding” that the target committed the offense. For two reasons,
I disagree.

first, as Mr. Radek’s memorandumand the FBI Memorandumboth
note, the “clear and convincing evidence” st?ndard was added to
the law becauseCongress that the Departmentwas dismissing cases
basedon too low a threshold. However, Congressonly made the
‘‘clear and convincing evidence” standardapplicable to factual
determinations about the target’s state of mind. The necessary
implication is that some lower threshold remains applicable to
other factual issues, such as identity or (in these cases)
falsity. It would actually reverse Congressional intent if the
Attorney General could weigh conflicting evidence in making a
state of mind determination, but not with respect to other
elements of the offense.

This conclusion also accords with common sense. Assume, for
example, a case in which a totally credible witness to a bank
robbery identifies the Secretary of Treasury as the robber, and so
swears under oath. The Secretary claims that he was present at a
social function with 25 other people at the time of the robbery.
During the course of the preliminary investigation we locate and
interview 15 of these people, eachof whom credibly confirms the
Secretary’s alibi. No one would have any hesitancy in closing
this matter basedupon a factual conclusion that the witness,
however certain he was, was in error. Yet the witness’ testimony
would, I believe, be “sufficient to support a finding” of the
Secretary’s c~uilt

.

Both the FBI memo and Assistant Attorney General Robinson’s memo
discuss whether the Attorney General is to make this determination
based on an “objective” or a “subjective” standard. I do not find
these formulations particularly illuminating. The Attorney
General is to act as a fact-finder, subject only to the
qualification that she must make any determinations as to state of
mind by clear and convincing evidence. That is the practice that
the Departmenthas followed in prior preliminary investigations
and should not be changedat tbis time.

The FBI Memorandumsuggests that the Departmentmay not conduct a
factual inquiry during the preliminary investigation. But the
consistent practice of the Departmenthas beento investigate
whether the matter can be closed without appointment of an
independentcounsel. This was done, for example, in the Freeh
matter.
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I conclude, therefore, that even when there is evidence
sufficient to support a finding that the target of an
investigation has committed a crime, the Attorney General retains
the power to weigh conflicting evidence and draw factual
conclusions. I am unsurehow to articulate the appropriate
standard for such determinations wben the issue is not the
target’s state of mind. The legislative history referred to above
shows that it is less than “clear and convincing evidence”; it
seemsequally clear that it should be greater than a preponderance
of the evidence. Ultimately, I am unable to be more precise than
to reiterate the words of the statute. If the Attorney General is
sufficiently convinced by the facts to conclude that it would not
be reasonable to proceedfurther, then she should not seek an
independentcounsel.

Of course, the entire discussion above assumesthat all
reasonablefactual investigation has been done. If that is not the
case, however, the ?2~-orney General must determine whether it is
“reasonable” to concludethat further investigation might lead to
a decision to prosecute. In thesecases, I do not find that issue
to be relevant, becausethere does not appearto be any more
factual investigation to be done with respect to Ickes, and I
conclude on other grounds that an independent counsel should be
sought with respect to Gore.

II. Ickes

The Ickes matter is straightforward. I am convinced by clear
and convincing evidence that Ickes did not knowingly lie. I reach
that conclusion basedprimarily on the following:

1. The questions were imprecise and ambiguous. Whether the
Administration “did anything” about the Diamond Walnut strike is
not subject to only one interpretation; Ickes’ own answersat the
deposition make clear that he was not certain of the meaning
himself. On the one hand, “doing anything” could include Ickes’
conversations with Hamilton, or even just discussions within the
Administration. On the other hand, it could refer, as Ickes now
claims, to formal public actions.

2. In answerto other questions, Ickes acknowledgedseveral
things that the Administration “did” in connectionwith the strike
—- conversationsthat he had with Hamilton, and conversationswith
Jennifer O’Connor. These answersboth reveal the imprecision of
the question, and suggestthat Ickes did not intend to deceive.

3. The whole tenor of Ickes’ deposition is one of contention
but not deception. lie is cageyand combativebut not untruthful.
It is noteworthy that although Ickes’ many depositionshave
presumablybeen gone over by congressionalstaffers with a fine—
toothed comb, no other statement is claimed to have been false.
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4. The Diamond Walnut matter was not brought to Ickes’
attention before the deposition, but was sprung on him without
warning.

5. Ickes was deposedsome 26 times, as I recall. He had
ample opportunity to conceal information that was far more
damagingbut did not do so. For example, many of the documents
that are most heavily relied upon in connection with the Common
Cause allegations to show the involvement of the President (and,
not incidentally, Ickes) in the media fund campaigncame from
Ickes, and he acknowledged-- indeed, braggedabout -- his own
role in his depositions. By comparison, his alleged motive to lie
about Kantor’ s call to Diamond Walnut seemsfairly trivial.

In sum, after reviewing all of the evidence, I am left with
the firm conviction that, even if Ickes’ statementwas technically
false, it was not knowingly so.1 Indeed, I am convinced of this
beyond a reasonabledoubt. Accordingly, I do not believe it is
appropriate to seek an independentcounsel with respect to Ickes.

~~cePresden~§~re

I find the Gore matter much more troubling and very close.
There is from which one could infer that Gore knew what he claimed
he did not know: that the media campaign was paid for in part with
hard money.’ Gore was unquestionably present at a meeting at which
it appearsthat the hard money component to the media campaignwas
discussed. In addition, he was sent a large number of memos which
made referenceto the sametopic. (However, what Gore’s chief of
staff may have known, or Gore’s press statementthat he was
raising money for ‘the campaign,” say nothing about Gore’s
knowledgeof whether there was a hard money componentto the media
campaign.)

On the other hand, there is clearly substantial contrary
evidence. The statementsof Gore’s staff give rise to an
inference that Gore never read the memos that were sent to him.
And the lack of recollection displayed by many others who attended
the samemeeting that Gore did could support an inference that he
either never understood or subsequently forget what he was told at
the meeting.

~I agreewith the Public Integrity Section that falsity and state
of mind are separateelements, and that the “clear and convincing
evidence” standardapplies only to the latter, even when the
statement at issue concerns the target’s knowledge, belief or
recollection.

‘I do not believe there is anything worth investigating further in
the Allard or Uribe matters; indeed, at this point I do not think
either rises to the level of a specific allegation from a credible
source of possible criminal activity.
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while reasonableminds could draw, and have drawn, a
different conclusion, I cannotconclude that this evidencemeets
the “clear and convincing” standardnecessazyto conclude that
Gore did not knowingly lie, nor am I sufficiently convinced that
Gore’s statementwas true that further investigation is
unreasonable. I do not think we can disregard evidence that a
target was told something basedupon an inferencethat he might
not have understoodor recollected it. If a defendantclaims lack
of knowledgeor recollection, I think that we would go forward
with evidence showing that he was put on notice of the facts, and
leave it to him as a defenseto show that he did not hear the
statements,or read the memos. This is not the sort of
factfinding that I believe it is “reasonable” for the Attorney
General to engagein: it requires her simply to prefer one set of
inferences over another.’

I am not persuadedby the suggestion that Gore had no motive
to lie. With the light of hindsight, we can conclude that he did
not need to lie, because the h&rd money component of the media
campaignwas being borrowed. We also have uncoritradicted evidence
that gore told his lawyers as well as the Government that he
believed there was no hard money componentand adheredto this
story even when the lawyers pointed out to him that he was wrong.
However, this evidence does not negate the possibility that Gore
could haveconcludedthat evidenceof his state of mind about hard
and soft money would be relevant to the Department’s investigation
(as in fact it was) and thus determinedto lie about that. Gore’s
lawyers do not claim that they discussedwith him that the hard
money componentwas being borrowed, and so Gore might stall have
thought that it would help him to claim that he ~gfl~ only soft
money was being raised (even if that belief would have been
erroneous). I do not believe that this is likely; but I cannot
rule it out based on the facts before us.

As a finder of fact, I would be unable to conclude that the
evidence sustains the government’s proof beyond a reasonable
doubt. As an exercise of prosecutorial discretion, I would not
bring this case. But that is not the test to be applied here. On
the factual record developed in this matter, I am unable to
concludethat there are “no reasonablegrounds for further
investigation.” Accordingly, I believe that this matter should be
referred to an independentcounsel.

~ This conclusion might be claimed to be inconsistent with the
approachtaken in the Fr.eeh matter, where we likewise had evidence
that D~.rector Freeh was presentedwith the true facts; but in the
Freeh matter, we had affirmative evidence that he was also told
things which supportedhis (incorrect) view of the facts, and
other corroborating evidenceaffirmatively demonstrating his state
of mind. We have no such evidence here.
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I do not, however, believe that there is any basis to refer
any matter other than the false statement. In particular, I do
not see any basis for revisiting the underlying S 607
determination. Whether or not Gore lied about the state of his
knowledgeconcerningthe hard money componentto the media
campaign, the evidence firmly establishesthat the calls were made
only for the purposeof raising soft money for that campaign,
regardlessof what the DNC did with the funds once received.
There is still no evidence that Gore i.n fact asked for hard money
in any of the calls, nor that Gore knew about the subsequent
splitting of the contrj.butions by the DNC. Equally1 I do not
think that this possible false statementrises to the level of the
sort of aggravatingcircumstancethat would overcome the
Departmentpolicy that served as alternate basis for decision.
Accordingly, I do not believe that there is any reasonablegrounds
to investigate the S 607 matter further, and would refer only the
false statement matter.

cc: AAG Robinson
Nark Richard
Lee Radek
David Vicinanzo
Larry Parkinson
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